I. INTRODUCTION
Courts interpreting the Indian Child Welfare Act of 1978 (ICWA) must wade through a muddy mixture of policies and precedent to reach decisions, but that is common to federal Indian law. What makes their task even more "gut-wrenching" 1 are the people at stake, children and parents involved in contested adoptions that "cut at the heart of the most sacred, essential institutions of our society-the family." 2 Nevertheless, courts regularly upheave families in messy adoptions. ICWA cases are 1452 truly unique because of the added weight of preventing the disruption of a child's connection to another institution-her tribe. This relationship, which has "no parallel in other ethnic cultures found in the United States [,] " is equally sacred. 3 It is also far rarer. Despite the guidance of ICWA (a statute that in part requires states to account for tribal rights in child placements) courts struggle to understand, respect, and accommodate child-tribal relationships.
Artists and poets are better suited to explore the boundaries and meaning of human relationships, but legislatures and courts must necessarily delineate them. ICWA defines parent as "any biological parent or parents of an Indian child or any Indian person who has lawfully adopted an Indian child, including adoptions under tribal law or custom. It does not include the unwed father where paternity has not been acknowledged or established." 4 Congressional silence has left courts the responsibility of determining what qualifies as acknowledging or establishing paternity for unwed fathers. In response, state courts have not adopted one standard but three. Most expect unwed fathers to fulfill the state laws regarding acknowledging or establishing paternity to qualify as a parent under ICWA. Others use state law as a guideline by which to judge a father's efforts but adopt a standard that allows fathers to imperfectly comply.
The third standard for establishing paternity, a federal reasonableness standard, was recently announced by the Utah Supreme Court on August 31, 2017. In re Adoption of B.B. concerned the contested adoption of the child (B.B.) of two unmarried, enrolled members of the Cheyenne River Sioux Tribe. 5 Prior to the child's birth, Birth Father supported Birth Mother on the reservation in South Dakota, but once she moved to Utah in the summer of 2014 she ceased contact with him. 6 Upon B.B.'s birth in August, Birth Mother relinquished her parental rights and gave consent to adoption. 7 Additionally, on official documents she misrepresented that her brother-in-law was the biological father and that he was not a member of a tribe. 8 The brother-in-law relinquished his purported parental rights and consented to the adoption without Birth Father's awareness the child was even born. 9 Birth Mother proceeded with the adoption, but once she returned to South Dakota she informed Birth Father of her misrepresentation. 10 After contacting the tribe, adoption agency, and state, Birth Father motioned to intervene to establish paternity on December 31, 2014. 11 After a series of motions from the tribe, birth parents, and adoptive parents, the district court denied Birth Father's motion to intervene because it found he was not a parent under ICWA for failing to file his court affidavit, file notice of paternity proceedings, and offer to pay for Birth Mother's pregnancy expenses before Birth Mother executed her consent for adoption. 12 His untimeliness under state law disqualified him from receiving the additional parental protections of ICWA. 13 Birth Father then appealed to the Utah Supreme Court.
The Utah Supreme Court found that Birth Father did acknowledge paternity under ICWA and therefore was a parent. 14 However, the majority used a different standard than the district court. 15 Rather than requiring Birth Father to fulfill state law, the Utah Supreme Court held his actions needed to pass a federal reasonableness standard. 16 Under this new standard, Birth Father's untimeliness was not dispositive when compared with the evidence of his completion of all tasks required by state law for paternity actions, his residence with Birth Mother during the majority of her pregnancy, his "significant steps to care for his unborn child, including financial support during Birth Mother's pregnancy," 17 his intentions to live with Birth Mother in Utah, and his active involvement in the adoption proceedings. 18 8. Id. 9. Id. 10. Id. ¶ 8, 417 P.3d at 6. 11. Id. ¶ 9, 417 P.3d at 6. 12. UTAH CODE ANN. § 78B-6-121(3) (West 2017 
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In contrast, the dissent would have continued to use the state law standard because the dissenting justices construed acknowledge and establish as legal terms of art that signal the use of the state law standard. 19 Under this reading, Birth Father's incompliance with state law for acknowledging paternity disqualified him as a parent under ICWA. 20 In re Adoption of B.B. raises critical questions about Congress's use of the words acknowledge and establish. Do the terms signify the intent for courts to use existing state laws for determining paternity or do they create a separate federal standard? The answer has significant consequences for litigants: under a federal standard, this biological father was granted the opportunity to intervene, which potentially prevents the adoption of a child he wishes to keep. More broadly, the answer will demarcate the boundaries of federal, tribal, and state power.
The couple whose opportunity to adopt B.B. was curtailed by In re Adoption of B.B. filed a petition for a writ of certiorari in the United States Supreme Court on December 29, 2017, but the Court denied it on March 26, 2018. 21 The highest court thus saved these lingering questions for another day.
In the meantime, I answer these questions. I argue that under current U.S. Supreme Court precedent, courts should be applying a state law standard for acknowledging and establishing paternity under ICWA. However, a state law standard does not sufficiently advance the purpose of the statute, and it improperly balances the rights of Indian children, parents, tribes, and the state. Thus, Congress should amend ICWA to permit unwed fathers to establish paternity by either (1) fulfilling new federal requirements enumerated in the amendment or (2) fulfilling the requirements of their tribal law or custom.
In Part II, I provide the historical background of ICWA to demonstrate why state institutions are a threat to the welfare of Indian children and tribes. Part III contains the description of the three different standards and the rationales for applying each. In Part IV, I conclude that given the U.S. Supreme Court precedent of using state law for undefined family law terms, the doctrine of the 19. Id. ¶ 170, 417 P.3d at 49-50 (Lee, J., dissenting). 20. Id. ¶ 202, 417 P.3d at 57. 21. R.K.B. v. E.T., 417 P.3d 1 (Utah 2017), cert. denied, 138 S. Ct. 1326 (2018) (mem.). separation of powers, and key distinctions from a Supreme Court case that would suggest a federal standard, courts must currently apply the state law standard for acknowledge and establish. Additionally, I present principles that Congress should include in an amendment that would better fulfill its purposes in enacting ICWA and respond to current amendment proposals.
II. HISTORICAL BACKGROUND
Following centuries of federal policy aimed at assimilating Native Americans into mainstream American society, Congress found "that an alarmingly high percentage of Indian families are broken up by the removal, often unwarranted, of their children from them by nontribal public and private agencies and that an alarmingly high percentage of such children are placed in nonIndian foster and adoptive homes and institutions." 22 State courts were complicit, if not blatantly on the frontlines, in the cultural war against Indian tribes. 23 In response, Congress set forth "minimum Federal standards" 24 to protect Indian children, parents, and tribes from "deliberate, collaborative abuse of the child welfare system" such as when state institutions used "vague allegations of poverty and neglect" to excuse their removal of Indian children. 25 ICWA's procedural standards create space for tribes to exercise their authority to determine what is in the best interests of their members' children and the survival of the tribe by giving tribal courts (1) exclusive jurisdiction when the child is domiciled on the reservation and (2) concurrent jurisdiction with the states when the child is domiciled off the reservation. 26 Parties seeking "foster care placement of, or involuntary termination of parental rights to, an Indian child must establish by stringent 
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standards of proof that efforts have been made to prevent the breakup of the Indian family" thus protecting against the arbitrary use of state power. 27 Substantively, ICWA also curtails the power of states by requiring courts to follow placement preferences in adoptive, foster care, and preadoptive placements. The child's extended family and tribe are favored first, followed by another Indian tribe, and finally non-Indians. 28 The federal government has a long history of constraining state power over tribes. 29 What is unusual about ICWA is the federal government's reach into domestic relations, an area usually "belong[ing] to the laws of the states, and not to the laws of the United States." 30 The principle permitting each exercise of federal power against the states or in favor of the tribe (or as is often the case, in favor of the states and against the tribes 31 ) is the trust relationship between the federal government and tribes. 32 Furthermore, Congress has plenary power over tribes that it uses to both protect and abrogate tribal sovereignty. In this instance, Congress "assumed the responsibility for the protection and preservation of . . . [tribal] resources [,] " of which children are particularly "vital to the continued existence and integrity of Indian tribes." 33 Many of ICWA's additional protections are available only if a party can meet the definition of parent in § 1903 . The law provides for court-appointed counsel if there is a finding of indigence, a guarantee that the proceedings will be translated into a language that the parent understands, the option to withdraw consent for foster placements under state law, withdrawal of consent in voluntary proceedings for termination of parental rights, objections in transferring the case from state to tribal jurisdiction, the opportunity to collaterally attack the termination of rights upon 27 consent being obtained through duress or fraud, and the ability to petition if proceedings violate certain ICWA provisions. 34 Even more significantly, if a father cannot establish paternity, ICWA may not be applied to the proceedings at all if the disqualified father's tribal membership is the only evidence that the child is an Indian child. 35 All the protections against the abuse of state law that ICWA was meant to provide would be unavailable to the child, the father, and the tribe. Litigants have compelling incentives to argue that a father did or did not establish paternity. The recent litigation crescendo over the standard used to acknowledge or establish paternity shows parties' increased recognition of the standard's importance and adds urgency to finding the right answer. 36 The 38 The controversy arose because two enrolled members of the Mississippi Band of Choctaw Indians traveled 200 miles away from their homes on the reservation for the birth of their twins. 39 The adoption of the twins was processed in the local chancery court and the children were given to a non-Indian couple. 40 The tribe under ICWA, however, has exclusive custody proceedings over children "who resid[e] or [are] domiciled within the reservation." 41 The tribe motioned to vacate the adoption decree but was overruled. 42 Eventually the Mississippi Supreme Court upheld the chancery court's findings that the twins were not "domiciled" on the reservation according to Mississippi state law because (1) they had never been physically present there, and (2) they were "'voluntarily surrendered' by their parents, who went to some efforts to see that they were born outside the reservation and promptly arranged for their adoption." 43 The Mississippi Supreme Court went to great lengths to distinguish the case from state common law, which dictates that the domicile of children follows their parents. 44 The result of the holding that the twins were not "domiciled" on the 37 reservation is that parents of Indian children could thwart ICWA's guarantee that tribes can exercise jurisdiction over their most vital resource. 45 The U.S. Supreme Court overturned the Mississippi Supreme Court's decision concerning the source for the definition of domicile. The U.S. Supreme Court held that a uniform federal definition applies because the use of individual state law "cannot be what Congress had in mind when it used the term [domicile] ." 46 Although the U.S. Supreme Court created a uniform federal definition, it still drew upon "well-settled" state law to formulate Congress's intent for "a term it did not define." 47 It borrowed "established commonlaw principles of domicile to the extent that they are not inconsistent with the objectives of the congressional scheme." 48 The holding of the case, a straightforward rule that Indian children take the domicile of their mother, is less significant than the framework the U.S. Supreme Court developed for examining the use of federal and state law within ICWA. 49 First, courts look to Congress's purpose in protecting "the rights of Indian families and Indian communities vis-à-vis state authorities." 50 Second, courts determine if Congress intended uniform federal law to apply to the question. 51 Third, courts must balance the rights of the child, biological parents, adoptive parents, and tribe. 52 Holyfield's question of domicile pitted the rights of Indian families against the rights of tribes. In this instance, the rights of the Indian tribe superseded those of the family.
The dissent by Justice Stevens, Chief Justice Rehnquist, and Justice Kennedy acknowledged the importance of looking to Congress's purposes and applying uniform federal law. 53 However, the Justices formulated a different balance of tribal and familial rights. From the Justices' view, the "best interests of the child" and the 45 "stability and security of Indian tribes and families" are not represented when "the parents' deliberate choice of jurisdiction" is defeated. 54 The Justices reasoned that because Indian parents whose child is domiciled on the reservation can veto the transfer of an action from state court to tribal court, a similar mechanism should be available to parents of a child not domiciled on the reservation to select "the forum . 
C. BIA Guidelines
Though most of the substantive debate about acknowledging or establishing paternity has occurred in courts, the Bureau of Indian Affairs (BIA) has addressed the question through the agency's rules and Guidelines for Implementing the Indian Child Welfare Act. 63 The result is a slightly inaccurate restatement of state case law that does not refine the answer.
The 1979 Guidelines did not provide any suggestions to state courts for interpreting the definition of parent. 64 The 2015 Guidelines added the following to the definition, "To qualify as a parent, an unwed father need only take reasonable steps to establish or acknowledge paternity. Such steps may include acknowledging paternity in the action at issue or establishing paternity through DNA testing." 65 The invocation of reasonableness reflects the recent trend in case law toward less-rigid requirements. But significantly, these guidelines do not have the force of law nor do they provide the answer to the fundamental question: are these "reasonable steps" a matter of state or federal law?
But one year later, the BIA backed away from adopting the reasonableness standard in rules, which, unlike the guidelines, bind agencies and courts. In anticipation of the 2016 rules, the agency presented the results of the notice and comment period: 62. Because Justice Sotomayor's writing on this question is dicta, my analysis is speculative. Justice Scalia may not have fully supported the argument about the question of establishing paternity and may have agreed to join the dissent based upon the first question. Nevertheless, his choice to write separately and to join Justice Sotomayor suggests he agreed with her key arguments, which may include her view of establishing paternity.
63 
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These commenters recommended language requiring an unwed father to ''take reasonable steps to establish or acknowledge paternity'' and recommended listing examples of such steps to include acknowledging paternity in the action at issue and establishing paternity through DNA testing. Another commenter requested clarification on when the father must acknowledge or establish paternity, because timing impacts due process and permanency for the child. 66 However, despite the request for clarity by these commenters, the BIA declined to address the manner and timing of acknowledging or establishing paternity:
The final rule mirrors the statutory definition and does not provide a Federal standard for acknowledgment or establishment of paternity. The Supreme Court and subsequent case law has already articulated a constitutional standard regarding the rights of unwed fathers . . . . Many State courts have held that, for ICWA purposes, an unwed father must make reasonable efforts to establish paternity, but need not strictly comply with State laws. At this time, the Department does not see a need to establish an ICWA-specific Federal definition for this term. 67 Two contextual elements suggest why the BIA did not elucidate the definition after recognizing a split in state courts. First, the relatively few state cases about establishing paternity do not provide a consensus, 68 so the BIA may delay until one develops. Second, the agency was aware of Justice Sotomayor's 2013 dissent in Adoptive Couple v. Baby Girl when it issued the guidelines. The U.S. Supreme Court narrowly avoided the question of establishing paternity in Adoptive Couple, but by addressing it in her dissent, Justice Sotomayor effectively invited new litigation so that the question can be resolved. Rather than promulgating something that may soon be overturned by the Supreme Court, the BIA may leave the debate to state courts. Of these historical authorities, Holyfield is the most important source of law in answering the question of what it means to establish paternity under ICWA. Not only is it the solitary mandatory federal authority but it also provides the key rationales for using federal law in an ICWA context and supplies the most detail about the interplay of statutory purpose with ICWA's provisions.
III. THREE STANDARDS FOR ESTABLISHING PATERNITY
State courts have three responses to the question of what Congress intended by using, but not defining, establish and acknowledge. The first is that courts interpret establish and acknowledge as terms of art that signal the application of state law. Courts reason that because there is no federal paternity law and because ICWA is implemented in state institutions, fathers must establish paternity by meeting the state standard. The second response is that ICWA must invoke a federal standard because its primary purpose was to protect Indian families against the unjust application of state law. Because there is no specific federal paternity law, the Utah Supreme Court held that the federal law is a reasonableness standard. The displacing of state law with federal law has precedent in the U.S. Supreme Court case Mississippi Band of Choctaw Indians v. Holyfield. 69 The In re Adoption of B.B. court addressed each option. The dissent argued for a state law standard and the majority for a federal law standard. Notably, each opinion used the cases Jared P. v. Glade T. and Bruce L. v. W.E., from Arizona and Alaska courts respectively, to support its conclusion. 70 However, Jared P. and Bruce L. actually present a third response to the question of Congress's intent: imperfectly fulfilled state law. These courts looked to state law for the requirements to establish paternity but did not require Indian fathers to comply perfectly to qualify as a parent under ICWA. Courts that use the imperfectly fulfilled state law standard attempt to combine the best rationales from state law and federal law standards. when the father voluntarily acknowledges his paternity. 78 The second type of law therefore identifies these requirements as acknowledgement. Acknowledgement "generally refers to a writing by a father (with or without a requirement of consent by the mother), where the writing itself has the legal effect of sustaining a father's parental rights to some degree." 79 An example of this writing comes from the Uniform Parentage Act, promulgated by the Uniform Laws Commissioners in 1975. 80 A father acknowledges paternity by filing the writing containing attested signatures of the mother and father with the state agency maintaining birth records. 81 An acknowledged father is guaranteed the right to "receive notice of court proceedings regarding the child," the opportunity to "seek visitation with the child, and usually will be required to provide financial support to the child." 82 The third set of laws provides an alternative to acknowledging paternity with "the concept of an establishment of paternity, which is initiated by a court filing and culminates in the issuance of a judicial order (sometimes contested but not necessarily) establishing the father's parental rights and obligations." 83 Another frequent option for establishing paternity is genetic testing. 84 In Utah, a father can acknowledge paternity with a declaration filed with the Office of Vital Records accompanied by a "written and verbal notice of the alternatives to, the legal consequences of, and the rights and responsibilities that arise from signing the declaration." 85 The declaration of paternity is not valid if it is filed or signed after consent or relinquishment to adoption has been given. 86 Establishing paternity is possible through a judicial or 78 89 The court explained,
The scope of a federal right is, of course, a federal question, but that does not mean that its content is not to be determined by state, rather than federal law. This is especially true where a statute deals with a familial relationship; there is no federal law of domestic relations, which is primarily a matter of state concern. 90 The term children "requires reference to the law of the State which created those legal relationships." 91 The court did not apply state law without any qualifications though. It stated "[t]his does not mean that a State would be entitled to use the word 'children' in a way entirely strange to those familiar with its ordinary usage, but at least to the extent that there are permissible variations in the ordinary concept of 'children' we deem state law controlling." 92 ICWA cases are squarely those of "domestic relations," and the acts of acknowledging and establishing paternity effectively regulate what is a legally recognized familial relationship.
Justice Thomas Lee in In re Adoption of B.B. goes so far as to claim that "the protection of the traditional jurisdiction of state courts over adoption proceedings" was a "key countervailing purpose" of 87 Second, the question about the standard for establishing paternity raises issues of separation of powers. Congress is the policymaker and courts interpret the law. To have state courts determining what actions are sufficient to acknowledge and establish paternity gives them too great a policymaking power. 96 As evident from ICWA and other family law cases, paternity questions involve a careful balancing of state, parent, child, and societal interests, and a legislature has the best tools to research the optimal standard. Justice Lee emphasizes that this mingling of powers is particularly unlikely because the federal Congress would not delegate its policymaking power to a "judicial branch of another sovereign-fifty sovereigns, really-in a field traditionally left to that sovereign's sole authority." 97 Third, Congress did not intend acknowledge and establish to be applied uniformly. Holyfield recognized that state-law definitions of statutory terms can be applied when "uniformity clearly was not intended." 98 One such example is the statute at issue in the copyright case, De Sylva, which explicitly draws upon family law terms. 99 Fourth, even if uniformity is the congressional goal, a federal reasonableness standard will not create uniformity across the various state courts. State law, at least, provides uniformity within the state. The processes for acknowledging and establishing paternity are recorded in statutes and upheld consistently across cases. In contrast, reasonableness standards invite subjective interpretations and particularly fact-specific analyses. Though it is extreme to suggest that such a standard will "guarantee chaos and unpredictability," it will likely create wide variation of what is reasonable within and across jurisdictions. 102 Having internal consistency within each state is better for an Indian father. He has notice through the statute of what is required for him to claim his rights. He needs to do no case law research to determine if his actions are reasonable. Additionally, state paternity statutes generally describe the same basic processes. Acknowledging is a written statement by the father submitted to a specified government office, and establishing is a judicial order. Variations from state to state are real, but the actual differences are small. Thus, fathers can anticipate what will be required of them in each state. 
B. Federal Law Standard
The federal standard is most clearly articulated and was formally adopted by the Utah Supreme Court in In re Adoption of B.B. Neither ICWA nor other federal laws define precise procedures and timing for acknowledging and establishing paternity, so the majority created a uniform reasonableness standard for the terms. 103 The
Writing for the majority, Justice Constandinos Himonas gave weight to Birth Father's following actions: (1) residing with the birth mother before conception, (2) living with the birth mother for six months after conception, (3) payment of the birth mother's bills, (4) conveying expectations that they would live together again even after their contact ended, (5) hastily informing the tribe of the fraud, (6) obtaining legal counsel, and (7) filing many documents asserting paternity and intervention in the case. 104 Under the plain meaning of the terms acknowledge and establish, Birth Father had shown "recognition" of the child and "attempts to be responsible" for the child. 105 Justice Himonas also emphasized that Birth Father had "accomplished all of the tasks required by Utah's [paternity] statute" if it were not for the timing issues. 106 This suggests that state law requirements hold weight under a reasonableness standard not simply because they are state law but because they are concrete examples of effort to recognize and take responsibility for the child. 107 Although the Utah Supreme Court majority was the first to articulate its reasoning for looking to federal law rather than state law as the uniform federal reasonableness standard, the South Carolina Supreme Court has also looked to the plain meaning of ICWA terms to guide paternity decisions. Its analysis is even more 
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sparse and indeterminate than the Utah Supreme Court's, but it is still instructive. The South Carolina court determined that ICWA's "plain terms" allowed a father to "acknowledge[] his paternity through the pursuit of court proceedings as soon as he realized [his child] had been placed up for adoption and establish[] his paternity through DNA testing" even though these actions were not conducted in the time and manner required by state law. 108 Here again state law and court proceedings provide specific instances for the father to show his responsibility for the child.
In contrast, merely requesting counsel and writing to the court in objection to the child's adoption may be insufficient to acknowledge paternity. 109 Speculation may not be enough either. 110 Thus, if other courts apply the federal reasonableness standard, they would most likely consider the broad categories of (1) interactions with birth mother, (2) objective evidence of plans for future interactions with the child, (3) the filing of traditional state paternity paperwork, and (4) voluntary courtroom actions. These would probably operate as a factor test, with the filing of traditional state paperwork as the factor with the greatest weight. Meeting state law requirements might always be sufficient, but unnecessary because of all the other reasonable ways that fathers might choose to recognize their children and show responsibility for them. A father's recognition, acceptance, and interest in developing a relationship with his child outside state legal mechanisms has significant weight in real relationships, and this standard allows his efforts to count in the courtroom too. There are five reasons showing that Congress intended a federal standard to apply to the terms establish and acknowledge. First, there is a "general assumption that 'in the absence of a plain indication to the contrary, . . . Congress when it enacts a statute is not making the application of the federal act dependent on state law.'" 112 In addition to case law describing this assumption, 113 the federalism division in the American legal system supports the concept: the federal government should not have to rely on states to carry out its enumerated powers. The presumption is stronger when the word in question is a "critical term." 114 As domicile is critical in Holyfield because it is related to ICWA's "key jurisdictional provision," 115 so too acknowledge and establish are critical because they relate to key stakeholders. ICWA balances the interests of four parties: child, biological parents, adoptive parents, and tribe. In some instances, the terms are especially critical because the rights of the tribe are connected to the recognition of an Indian father as a parent. 116 Second, ICWA was designed to combat the abuses arising from state law; to then rely upon state law to determine the rights of key stakeholders is illogical. have national applicability. 122 On the other hand, when courts find that Congress intended a state-law definition of a term, the statutes are often those where uniformity was clearly not intended. 123 Congress found the violation of Indian rights across the United States, and so the presumption for a nationally applicable solution is not rebutted. The essential element of the solution is knowing when to apply the heightened protections. If a father of an Indian child is entitled to heightened protection of his rights in Minnesota, why should he not have the same protections in Montana? The Holyfield court found that "a statute under which different rules apply from time to time to the same child, simply as a result of his or her transport from one State to another, cannot be what Congress had in mind." 124 Furthermore, there is a presumption of uniformity when the application of state law would impair the federal program. 125 One example of the frustration of the federal program through the application of state law is given in In re Adoption of B.B. Utah does not allow a father to acknowledge paternity unless the mother gives her signature. "Thus, in cases where the birth mother declines to sign the declaration, the unmarried biological father is precluded from acknowledging paternity under ICWA . . . ." 126 He must establish paternity, instead, under Utah's notoriously strict laws. Requiring him to meet this very high standard to receive "any protection of his parental rights . . . 'would to a large extent nullify the purpose the ICWA was intended to accomplish.'" 127 Fourth, "Congress can and does expressly state when it wants a state or tribal law definition to apply." 128 acknowledged paternity for the purposes of ICWA by (1) challenging the adoption agency's petition seeking to terminate his parental rights, (2) attempting to be present for the child's birth, (3) filing a paternity action in another state, (4) amending his outof-state action upon learning the adoptive parents' intentions to adopt, (5) writing letters to the juvenile court explaining he was the father, (6) enrolling in the tribe and submitting a copy of his membership to the court, and (7) complying with a court order for a DNA test that identified him as the child's biological father. 136 He "failed to comply formally" with the Arizona statutory requirements because he did not notify the mother that he had initiated a paternity action within thirty days after receiving notice of the adoption, but the court found that he still acknowledged paternity under ICWA. 137 Citing Jared P., the Alaska Supreme Court in Bruce L. v. W.E. found that for purposes of ICWA "an unwed father does not need to comply perfectly with state laws for establishing paternity, so long as he has made reasonable efforts to acknowledge paternity." 138 In this case the father failed to legitimate his son within the year required by state law because birth mother did not sign the forms; however, his filing of an "acknowledgement of paternity and an affidavit of paternity with the superior court[,]" "mov[ing] for custody and later . . . paternity testing [,] " and "fil[ing] a separate suit for custody" of the child were sufficient for ICWA parental recognition. 139 The Alaska Supreme Court applied a reasonableness standard, but the standard is not explicitly or implicitly federal. However, I interpret it as implementing the imperfectly fulfilled state law standard because its analysis is firmly anchored in Alaska state statutes and court procedures.
These courts are silent as to how much flexibility a putative father is accorded in meeting state requirements to satisfy ICWA. Because each father's failure to meet state requirements was related to timing issues, it is unlikely that courts would hold it reasonable to omit substantive actions. For example, failure to file all state forms or failure to make court motions are probably fatal lapses in 1476 fulfilling state requirements. Similarly, the courts gave no consideration to actions that fathers took outside the legal system. The interpersonal interactions and intentions of the fathers were apparently not a substitute for attempts to avail themselves of state legal remedies to paternity questions for purposes of ICWA.
Thus, this third standard is a hybrid of the state law and federal law standards. State law remains the root of the analysis and its requirements are given the most weight. And there is an argument that it is reasonable for courts to consider the father's near-perfect efforts to claim his child through the legal system as satisfying the plain meaning of acknowledge and establish. This standard allows courts to consider the proportionality of the father's failure to comply with the seriousness of its effects upon his and his child's lives.
Courts, legal professionals, and scholars have scarcely provided any rationale for the father's imperfect fulfillment of state law because (1) only two states have applied it and (2) these cases are incorrectly cited as supporting a federal standard. 140 Other than purpose-based arguments, the support for imperfectly fulfilled state law comes from the BIA Guidelines that suggest a liberal interpretation of the law. 141 IV. RECOMMENDATION Upon review of U.S. Supreme Court precedent, I conclude that the current standard for acknowledge and establish in § 1903(9) must be supplied by state law. Nevertheless, policy concerns, the purposes of ICWA, and the rationale of Holyfield should prompt Congress to amend ICWA to create a federal standard that allows for tribal variation in establishing paternity. In section A, I describe the reasons for my conclusion that state law currently applies, and in section B, I describe three principles that should guide Congress as it fixes flaws that remain from the application of the state law standard.
140. See Jared P., 209 P.3d at 157; Bruce L., 247 P.3d at 966; Indian Child Welfare Act Proceedings, 81 Fed. Reg. 38,778, 38,796 (June 14, 2016) (to be codified at 25 C.F.R. pt. 23).
141. Guidelines for State Courts; Indian Child Custody Proceedings, 44 Fed. Reg. 67,584, 67,586 (Nov. 26, 1979) (ICWA is "to be liberally construed").
A. Under Current Precedent, Courts Must Apply the State Law Standard
Determining which standard's rationales are stronger was not an easy call. Because Mississippi Band of Choctaw Indians v. Holyfield, is the most apposite and controlling precedent for this ICWA definition issue, I determined that the key question is if the definitions of acknowledge and establish were analogous to the definition of domicile. 142 If they were sufficiently similar, then federal law should apply. If they were distinguishable, then state law should apply. They are distinguishable. Unlike federal domicile law, there is no federal paternity law that courts can apply in the alternative to state law. Without any existing federal law, it would be inappropriate for state courts to create federal law to fill the gaps in the statute because courts cannot adequately balance state, tribal, parental, and child interests.
Concerns for federalism do not animate this conclusion. Congress has plenary power over Indian tribes that extends to aspects of life that for non-Indians only state law would apply. 143 Certainly states "have an interest in child custody matters. But under the Constitution, [s]tates have no interest in matters affecting tribal membership or internal tribal relations." 144 Statutes relating to Indian affairs cannot simply be balanced on the traditional scale between state and federal interests; a third sovereign changes those calculations. In many jurisdictional questions, the states' authority over tribes and Indians is not inherent and comes from congressional actions that abrogate tribal sovereignty and divest tribal jurisdiction. Congressional regulation of the way states exercise authority over Indians (and their children) is nothing new. If Congress chooses to create federal paternity law relating to Indian children, it has the power to do so. However, none of ICWA's provisions show that Congress created federal paternity law, and without existing federal paternity law to draw upon, courts must apply state law. The key to my conclusion is that the question of establishing paternity is distinguishable from the question in Holyfield. The application of federal law to an undefined term in Holyfield was dependent upon the existence of federal law to substitute for statutory silence. Domicile, acknowledge, and establish are each critical terms of ICWA because of their determinative influence on jurisdiction and the protections applicable to the case. However, domicile is "a concept widely used in . . . federal . . . courts for jurisdiction and conflict-of-laws purposes." 145 The presence of domicile in federal law meant that the Supreme Court could interpret law rather than create it. And while the Court gave itself the option to "draw[] on general state-law principles" to make its determination, this really is no different than the traditional judicial process of looking to persuasive authority. 146 Furthermore, the Court had the federal case Yarborough v. Yarborough regarding the domicile of minors to guide its analysis. 147 Acknowledge and establish have no equivalent presence in federal case law.
The judiciary is not the body that should fill the gap and create federal paternity law. The lawmaker must deliberate with exceptional care to define the critical, legal relationships between family members. Even with attentive research and analysis, state legislatures have developed multiple valid approaches to paternity law. A court is not in the position to weigh the various merits of each paternity statute and pick the one that best represents the needs of its constituents. That responsibility is constitutionally mandated and most practically assigned to the legislature. 148 It is illogical to presume that Congress would use two words in a definition section to delegate to state courts the power to determine federal paternity law, especially when there was no existing federal law to guide them. As with all tricky statutory interpretation cases, the answer is ultimately a battle of presumptions. The presumption from De Sylva is strongest: when Congress writes laws dependent upon familial relationships it "requires a reference to the law of the State which created those legal relationships." 150 Acknowledge and establish are legal terms of art in a state-dominated area of law that do not require even more specific invocations of state law. 151 Additionally, the presumption that Congress would not use state law because states were the culprit behind Indian child removal can be rebutted because laws of paternity are objective and of general applicability. Unlike questions that require courts to define adequate parenting, which state courts were manipulating and which was the initial target of ICWA, 152 acknowledging and establishing paternity are generally dependent upon paperwork and genetic testing. This limits the opportunities for state court abuse. If these requirements were to become onerous or unjust, they would have a greater likelihood of being democratically overturned because all residents, not just Indians, are affected by them. 153 The foregoing analysis presents the question as a decision between applying state or federal law because that is where the debate in the Supreme Court has centered. Nevertheless, courts could apply the imperfectly fulfilled state law standard. This fails not only because I have shown that state law applies, but also this standard eliminates the benefits of the federal and state law standards rather than multiplying them. By starting with state law and then allowing untold variation in its application, Alaska and Arizona courts effectively create no standard. An unworkable 154 States still have wide variability in the requirements for acknowledging and establishing paternity, and so there would be no uniformity from state to state. Even within jurisdictions, the reasonableness analysis creates a focus on specific facts could lead to huge variations in outcomes. This is especially likely because Jared P. 155 and Bruce L. 156 provide no guidance as to which facets of the law require perfect or just reasonable compliance. This adds an unnecessary complication for judges. And although courts successfully apply the reasonableness standard in many contexts, those contexts are generally vaguer than the specific state paternity statutes. 157 The dissent in In re Adoption of B.B. highlights one problem of having a standard that is too informal for establishing paternity because of its implications for notice.
A family who wishes to adopt a child of Indian heritage has a statutory duty to provide notice to any parent. But if parent includes anyone who has vaguely acknowledged paternity in some informal ways, the adopting family will have no way to know how to fulfill its obligations under ICWA. And an Indian mother would have no way of assuring that her child will actually be given to the adoptive couple, even after her own parental rights have been terminated. . . . Surely Congress didn't mean to require biological mothers and adoptive families to give notice to persons whose acknowledgment of paternity was so vague and informal that they cannot reasonably be identified. 158 Therefore, this imperfectly fulfilled state law standard also abandons the benefits of applying state law: notice, predictability, and stability. Such uncertainty as to which elements of the law are flexible may also raise important questions of fairness and due process. If a state's requirements for acknowledging and establishing paternity are constitutional, then it appears unjust for some fathers to be required to perfectly comply while others are not. This is especially true when the stakes are so high-the fundamental relationships of parent to child and child to tribe. ICWA as a whole and in part has sparked arguments of unconstitutionality, some of which allege that Indians' unique treatment by Congress is impermissibly rooted in racial preference rather than political status. 159 Applying this standard could raise more of these questions because it appears to grant paternalistic leniency to Indian fathers rather than help fulfill the purposes of ICWA.
B. Principles to Guide the Amendment
Though Supreme Court precedent and legal presumptions show that courts should currently apply state law to define acknowledge and establish, doing so is problematic for three reasons: (1) state courts have historically abused their power to disproportionately remove Indian children, (2) state law fails "to recognize the essential tribal relations of Indian people and the cultural and social standards prevailing in Indian communities and families[,]" 160 and (3) an unwed father's protections under ICWA could vary from state to state. An amendment that creates federal paternity law for ICWA contexts could rectify these issues. This amendment should provide an Indian father with a choice to acknowledge and establish his paternity by either fulfilling the enumerations of a federal statute or invoking tribal law and custom. 
Prevent state court abuse
As I've explained, 161 the risk for state court abuse of state paternity schemes is less than it is with other aspects of child welfare law 162 because the paternity statutes are generally specific and objective. In the new federal paternity scheme, Congress should follow that same pattern to combat any lingering opportunities for state courts and institutions to abuse their power.
The Uniform Parentage Act is a good model 163 because it carefully enumerates the presumption of parentage, 164 voluntary acknowledgement of paternity, 165 accommodations for genetic testing, 166 and alternative methods of establishing paternity. 167 This is not to say that parties will not find a way to litigate and dispute issues of signatures, the efficacy of genetic tests, or the timing of these elements. But having a clear statement of the law through statute is preferable to a reasonableness standard because there is less room for the fact finder to introduce subjectivity that harms the rights of Indian fathers and tribes. A middle-class white father's genetic test is just as suspect as that of an Indian father. 
Account for tribal custom
State law and courts' current application of federal law do not adequately account for tribal paternity law and customs. Justice Himonas in In re Adoption of B.B. writes that it would be "unfair and an unwarranted intrusion by states into Indian customs and practices" to apply state law. 168 But his implementation of a uniform federal reasonableness standard contains no room for variability per different tribal customs or codes. In fact, he explicitly rejects such. 169 This view is ultimately incompatible with the purpose of ICWA because accounting for tribal law and customs is the best way to respect and protect Indian children, families, and tribes.
The use of tribal law to determine paternity is not a new idea. 170 The New Jersey Supreme Court once concluded that Congress intended to defer to state or tribal law standards . . . so long as these approaches are permissible variations . . . within the general contemplation of Congress when it passed the ICWA, and provide a realistic opportunity for an unwed father to establish an actual or legal relationship with his child. 171 The Navajo Nation also advocates for the use of tribal law, though it argues from the position that state law is the greatest threat to tribal interests, not an acceptable alternative like the New 1484 Jersey Supreme Court found. 172 The tribe explains that using tribal law harmonizes with Congress's "underlying intent to infuse tribal law and customs particular to family relations . . . into child welfare matters involving Indian children." 173 Family relations are integral to determining tribal membership, an area of law squarely within tribal sovereignty. 174 "Tribes' sovereign powers to regulate membership would be frustrated if state law governed 'paternity.'" 175 Despite the discussion of applying tribal law, it is regrettable that state courts have not seriously considered the option enough to implement it. 176 Congress's recognition of the importance of incorporating tribal law is evident in other provisions of ICWA. For example, extended family member and Indian custodian are defined in terms of tribal custom. 177 Even more importantly, the role of the tribal court throughout ICWA demonstrates Congress's trust in tribes. Tribal courts have the opportunity to "establish a different order of preference" 178 in the placement of children, and the standards used in these decisions are the "prevailing social and cultural standards of the Indian community in which the parent or extended family resides or . . . [maintains] social and cultural ties." 179 Tribes are given, at a minimum, concurrent jurisdiction over child welfare proceedings; their judgments are entitled to full faith and credit. 180 Congress not only considered but also prioritized the use of tribal law and custom; there is no reason that the determination of paternity should be any different. 181 It is impractical to defer entirely to tribal law for the definitions of acknowledge and establish for the simple reason that not all 567 federally recognized tribes have laws addressing paternity. Tribes that have well-developed legal systems like the Navajo Nation, 182 St. Regis Mohawk, 183 Snoqualmie, 184 Northern Arapaho, 185 or Spirit Lake Nation 186 190 Using tribal custom could lead to some of the same issues of vagueness or subjectivity as a reasonableness standard. However, tribal courts' experience and procedures for incorporating cultural standards into their judgements sufficiently mitigate this concern. Courts may look to five sources for customary law: the parties to the litigation, inherent knowledge of tribal judges, secondary literature about tribal customs and tradition, people of the community (often elders), and the written work of tribal community members. 191 These same sources are available to provide cultural context for establishing paternity. State courts have equal access to evidence of tribal custom as tribal courts with the exception of the inherent knowledge of the tribal judge. This requires more of a court than simply examining the date of a form, but the additional efforts are worthwhile because of the importance of maintaining Indian families and Indian tribes.
Moreover, state courts should be willing to apply this process because it represents the same fairness paradigm that led to the use of the reasonableness and imperfectly fulfilled law standards. 192 Courts permitted to examine tribal custom can uphold the protections for a father who represents himself as the parent of his child in a way that is recognized by his tribal community even though he may not have completed all the requirements of state law. This outcome seems more just because it avoids disproportionate consequences.
Accepting and encouraging variation
The most determinative ICWA case has been Mississippi Band of Choctaw Indians v. Holyfield, and my proposed congressional amendment appears to reject its key rationale and benefit: uniformity. Recognizing the legitimacy of tribal law and customs is a more important goal than uniformity. Because of different tribal laws and customs, variation is a desired outcome, even the best outcome. The U.S. Supreme Court supplied uniformity as a goal, and it consequently must be secondary to Congress's general policy of tribal self-determination and ICWA's specific methods of helping Indian tribes to survive. 193 Expecting and allowing variation is an integral part of the congressional goal of tribal self-determination. Announced by President Richard M. Nixon in 1970, 194 this policy provides the opportunity for Indian tribes to "promote their tribal economies, build governmental infrastructures, provide law and order, manage tribal natural and cultural resources, meet the healthcare and educational needs of their members, and perform other governmental functions" "like other . . . sovereign governments." 195 This was a pivot away from the assimilationist, paternalistic, and racist policies that the U.S. government previously pursued. ICWA is one of many acts 196 that recognizes tribes' freedom and authority "to make their own laws and be ruled by them." 197 Liberty inevitably leads to uniqueness; such was the result with fifty different states and such is the result with 567 federally recognized tribes. It is incongruous for Congress to promote self-determination with so much legislation, including within some provisions of ICWA, only to ignore the opportunity to extend it by accommodating tribal paternity law and custom out of concern for uniformity. Expressly looking to tribal law to establish paternity is 
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another needed symbol that the U.S. federal government and American society respect tribal sovereignty and culture. Uniformity is still possible procedurally. All Indian fathers will be able to establish paternity by looking to the same ICWA amendment which will direct them to either examine enumerated statutory steps for acknowledging paternity or look to the customs and laws of their own tribes.
Moreover, variation is not inherently offensive to the principles of Holyfield. The Court was not concerned about variation in the rights of one Indian father compared to another; its concern was that "different rules apply from time to time to the same child, simply as a result of his or her transport from one State to another. . . ." 198 An Indian father's rights should not be dependent upon actors outside himself, such as the mother of his child giving birth in another state. Under my proposal, the variation in the father's rights are controlled entirely by the father. He is always a member of the same tribe, and so any differences between the tribal standard and ICWA statutory requirements for paternity will be constant. With the federal statutory options also serving as a valid way to establish paternity, all fathers would be guaranteed the same process to claim their parental rights.
C. Responding to Current ICWA Amendment Proposals
I am not alone in advocating that Congress act to correct ICWA; Kevin Heiner also reaches this conclusion in his article, "Are You My Father? Adopting a Federal Standard for Acknowledging or Establishing Paternity in State Court ICWA Proceedings." 199 The goal of uniformity guides his analysis and his proposed statute. This is a good objective in light of Holyfield, but it is irredeemably shortsighted. Heiner's amendment would provide specificity, certainty, and flexibility for fathers establishing paternity under ICWA, but it would not eliminate different outcomes based upon location of the father because three of its options for establishing paternity under ICWA look to state law procedures. 200 Thus ICWA determinations ultimately lie in the hands of state legislatures, with all the associated risks, rather than in the care of federal or tribal actors. The father's other two options of using genetic testing or representing himself as the father through statements or financial support are more demonstrative of a reasonableness standard. 201 Having five options to establish paternity resolves the immediate questions of what fathers should do, but these do not represent a solution that encourages tribal self-determination, dignity, and autonomy-a broader movement of which ICWA was only one part. My proposal provides at least as much uniformity as Heiner's amendment because there would also be uniformity of the procedures to guide Indian fathers despite the variation. Heiner's suggestion would allow variation based on location while mine allows variation based upon tribal membership.
While Heiner and I both agree that Congress should act, he aptly indicates that the last serious attempt to amend ICWA in 2003 fell through. 202 This does not produce great confidence that Congress will respond quickly. Nevertheless, the increased litigation regarding the standards of paternity should be ample motivation to act.
V. CONCLUSION
By enacting ICWA, Congress was remarkably active in its role as the guardian of Indian tribes and families. This legislation was especially appropriate because of the extremely troubling nature of the problem. Congress's solution was imperfect, however, because of its silence about the definition of two critical words-acknowledge and establish-as they relate to paternity. State courts have reacted with three standards for establishing paternity. Current case law shows that the courts must apply a state law standard. Nevertheless, Congress must speak again to correct the flaws from what it left unsaid and to fix the problems that arise with a state law standard. An amendment to ICWA that creates federal steps for establishing paternity or that allows paternity to be established through tribal custom and law is necessary. By amending ICWA, Congress will give Indian tribes the space they deserve to vocalize 201. Id. 202. Id. at 2178.
